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CURRENT LEGISLATION 

Some Problems in the Regulation oS Licensing. — In recent years there has 
been a growng disposition on the part of a great number of states to require per- 
sons following certain professions and trades to be licensed. The number and 
variety of these is being constantly increased. In view of the fact that the license is 
a sine qua »on of engaging in one of these callings, it becomes exceedingly im- 
portant to protect the licensee in the enjoyment of the license. That this has been 
recognized by many legislatures is evident from the legislation of the past year. 
Montana, among other states, has passed a law requiring real estate brokers to be 
licensed.! This license can be revoked by the Real Estate Commissioner on his 
own investigation; but the rights of the broker are protected as he is allowed an 
appeal to the district court of his own county on all questions, either of law or 
fact, with the further right of appeal to the Supreme Court of the state as in 
civil cases.2 Washington, in the act creating a centralized licensing board,* requires 
a hearing by a commission consisting of the newly created Director of Licenses 
and two appointees of the same calling as the accused, with a right of appeal to the 
Superior Court of Thurston County, with a right of further appeal similar to 
the Montana statute.* These statutes afford the maximum protection to the 
licensee, and are both justified and required by the importance attached to licensing. 

The same idea lies behind the licensing 'statutes of several states which how- 
ever limit its application by making a lower court the court of last resort. The 
evident theory is that the hearing by the licensing authorities, where the accused 
has the usual rights of appearance by counsel, cross-examining witnesses, 'and in- 
troducing evidence takes the place of a trial. Thus, a review by a lower court is 
an adequate substitute for the usual appeal. This plan has been adopted in 
regard to real estate brokers in Idaho'' and Oregon.* Idaho similarly regulates 
dentists,' and Indiana uses this methpd with regard to engineers and surveyors.* 

New Jersey and Tennessee i" in dealing with the licensing of real estate 
brokers provide for a hearing by the licensing authorities with a right of appeal to 
the courts on points of law only, the findings of fact of the administrative authori- 
ties being conclusive. This method is analogous to, and very probably derived 
from, the practice of the federal government in delegating to various admini-stra- 
tive bodies, as the recent draft boards, power to hear complainants, allowing an 
appeal to the judiciary on certain specified grounds.^i While these specified 
grounds include mixed questions of law and fact, as whether the accused has had 
a full and fair hearing, the federal courts interpret them as if, like in the state 
statutes above, the right of appeal rested only on questions of law. It seems 
probable, therefore, that an interpretation of the state statutes will be given to 
include just such grounds of appeal as the federal courts allow. 

1 Mont., Laws 1921, c. 195. 

^Ibid. §§ IS, 16. 

3 Wash.. Laws 1921, c. 7. 

ilbid. §§ 103, 106. 

= Idaho, Laws 1921, c. 184, § 13. 

" Ore., Laws 1921, c. 223, § 13. 

T Idaho, Laws 1921, c. 255, § 8. 

« Ind., Laws 1921, c. 169, § Z: 

N. J., Laws 1921, c. 141, § 14. 

loTenn., Laws 1921. c. 98, § IS. 

" United States v. Kinkead (D. C. 1918) 248 Fed. 141. 
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A third plan frequently adopted by state legislatures makes revocation of 
licenses contingent on previous action by the judiciary. This plan requires 
the revocation of a license upon conviction of the licensee in a court for a crime 
which indicates unfitness to continue in the vocation.^^ Sometimes suffering a 
judgment in a civil action which is based on deceit or fraudulent dealings in the 
business licensed is added.^^ For certain professions conviction of a felony is 
added to those offenses which are peculiarly against the ethics of the profession.^^* 
Another method, similar in nature, is in use in Porto Rico where the licensing 
authorities recommend proceedings to the attorney general for violations of the 
licensing statute.^^ 

Appeal to higher administrative authorities is sometimes allowed. Ohio 
provides for an appeal to the Board of Agriculture from a decision of the Secre- 
tary of Agriculture revoking the license of an ice cream manufacturer.^^ And 
Utah in instances of revocations of licenses provides for a hearing by a com- 
mission of three persons in the same occupation, who report to the Director of 
Licenses, who may act on the report or order a new hearing.^'' But under cer- 
tain circumstances, on complaint of the Board of Health, he can revoke the license 
summarily upon refusal, of a licensee to rectify the conditions complained of.^* 

Several states provide for a hearing by the license board or a commissioner. 
Some states are careful to provide that at these hearings the accused be given 
the usual privileges of a defendant in a trial in a court of law.^^ Some merely 
provide for a hearing,2o or an opportunity to defend.-i 

An interesting practical side-light on these statutes are the provisions as to 
the place where the hearing or appeal is to be held. The general practice in the 
original hearing is to allow the board or person passing on the charges to designate 
the place of the hearing.22 The North Carolina statute, however, provides that 
the hearing shall take place in the county where the charges originate.23 And 
the Oregon statute requires it to be held in the licensee's county.^* Where 
appeals are allowed, the general rule is to allow the licensee to bring it in his own 
district or coun^y.^s Some statutes, however, provide that the appeal be taken to 
the court of the county where the board has its central offices.** The results of such 
provisions are at once apparent. In a large state the burden of traveling a long 
distance to appear at a hearing or to take an appeal is liable to be very great. A 
licensee may be put to far greater expense merely to appear for the purpose of de- 
fending than he was to secure the license. The requirements become especially 
burdensome when it is considered that many of them apply to small tradesmen 
as, for example, druggists or barbers, and it is conceivable that one of these might 
be prevented from having a hearing because of the expense attendant upon reach- 

i2Wyo., Laws 1921, c. 31, § 7 (real estate agents for cause showing dis- 
honesty in trade dealings). 

i*Cal., Laws 1921, c. 649, § 8 (live stock auctioneers). 

i<«Tex., Laws 1921, c. 75, § 1 (doctors). 

1= Porto Rico, Laws 1921, c. IS, § 8. 

i« Ohio Gen. Code (1920) § 12730 (S), as amended, Laws 1921, p. 323. 

"Utah, Laws 1921, c. 130, § 3 (f). 

"i6(J. c. 58, § 1. 

19 Ariz., Laws 1921, c. 135, § 9; N. J., Laws 1921, c. 224, § 11; Tenn., Laws 
1921, c. 167, § 10; W. Va., Laws 1921, c. 106, § 10; c. 107, § 26; Minn., Laws 1921, 
c. 523, § 10; N. C, Laws 1921, c. 1, § 5. 

20 Cal., Laws 1921, c. 693, §§ 12, 24. 

21 Wis., Laws 1921, c. 62, § 6. 

22 See supra, footnotes 8 and 11. 

23 N. C, Laws 1921, c. 1, § 5. 
2* See supra, footnote 9. 

2= See supra, footnotes 2 and 8. 
2»See supra, footnotes 10 and 11. 



CURRENT LEGISLATION 271 

ing the place. For this reason the increasing tendency to designate the licensee's 
county as the place of hearing and appeal is to be recommended to legislative 
drafters. 

The courts do not regard the license strictly as property.^? Therefore, 
the state's power of revocation is not hampered by the "due process of law" clause 
in the Constitution. Thus, any method of revocation would seem to be consti- 
tutional.28 So it will be seen that the rights of appeal noted above are purely 
self limitations upon the power of the state by the legislature. The license is 
generally a necessary exercise of the police power by the state, and its application 
to an increasing variety of occupations is easily foreseeable. The present tendency 
of legislators is to take a broad view of what callings are of such a nature as to 
require regulation for the protection of the general public. The tendency is whole- 
some. There are two general reasons for the necessity of licenses, each applying to 
different classes of licensees. Thus, doctors, chemists and barbers are regulated 
to protect the health of the public, and real estate brokers, warehousemen and the 
like, to protect those dealing with them from fraudulent practices easily consum- 
mated. It is fortunate, however, that the legislatures have not lost sight of the 
position of the licensee. The latter is entitled to all the protection these modern 
statutes afford. 

27 See People ex rel Greenberg v. Reid (1912) ISl App. Div. 324, 326, 136 N. 
y. Supp. 428. 

^^ Stone V. Fritts (1907) 169 Ind. 361, 82 N. E. 792. 



